MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION NO. 868/2019(S.B.)

1. Smt. Mayawati wd/o Shamrao Burade,
Aged about 61 yrs.
R/o Khadki, Post-Palora,
Teh.- Mohadi, Dist.- Bhandara.

2. Amit s/o Shamrao Burade,
Aged about 39 yrs.
R/o Khadki, Post-Palora,
Teh.- Mohadi, Dist.- Bhandara.

3. Shailesh s/o Shamrao Burade,
Aged about 31 yrs.
R/o Khadki, Post-Palora,
Teh.- Mohadi, Dist.- Bhandara.

Applicant.
Versus

1) The State of Maharashtra,
Through its Secretary,
Department of Revenue and Forest,
Mantralaya, Mumbai.

2) Deputy Conservator of Forest
Bhandara Forest, Bhandara.

3) Accountant General
(Accountant & Entitlement)I],
Maharashtra, Nagpur, 440001.

Respondents

Shri N.R.Saboo, Ld. counsel for the applicant.
Shri S.A.Sainis, Ld. P.O. for the respondents.

Coram:-Hon’ble Shri M.A.Lovekar, Member (J).
Dated: - 25t August 2022.
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JUDGMENT

Judgment is reserved on 17t August, 2022.
Judgment is pronounced on 25%*August, 2022.

Heard Shri N.R.Saboo, learned counsel for the applicants and
Shri S.A.Sainis, learned P.O. for the Respondents.

2. The Original applicant retired on superannuation on 30.09.2006
(Annexure A-1). By communication dated 24.12.2008 (Annexure A-2)
respondent no.2 requested Accountant General II to consider revised pay of
the applicant as per G.R. of G.A.D. dated 06.08.2002 for fixation of pension
i.e. by granting one step pay scale of higher post because the applicant was
posted in Naxal Affected Area at the relevant time. As per communication
dated 29.04.2009 received from the Accountant General respondent no.2
took necessary entry and forwarded revised proposal dated 11.10.2010
(Annexure A-3) for grant of pension. Respondent no.3, vide order dated
07.04.2011 (Annexure A-4) issued authorisation to disburse retirement
benefits and fix pension of the applicant accordingly. On 23.09.2016
respondent no.2 issued revised proposal (Annexure A-5) also for recovery
and forwarded it to respondent no.3 seeking revision of order dated
07.04.2011. Respondent no.2 issued order dated 08.05.2019 (Annexure

A-6) reducing pension from Rs.8,807/- to Rs.6,030/-. On 16.01.2019

0.A.N0.868/2019



respondent no.2 issued the impugned communication (Annexure A-7)

stating therein as follows-

sfl. QERE FIRSN S, T g [Gelice 30-0R-2003 At Forwa
TAHAE MHDBIA Adget A BI . = Reltan H.9330¢R 3@, &
TN A STRPTEHAR e HAiD 2 A e forotaead daat fidacdt &t
Jwtera et HaAis 3 T AR JTRA Pgait A T TS A3 bR
W3MR-99 AWEIGR (el H BHRA TGTA 3T BX.

TS s 3tEd W3R-99 TR AidGa B FAw 8 e i
UERE FHIRSR PB, T AWM Pgal T ATHRA DA UBRR
udteEcien daat Fifdadt R Fgatt daat .¢col/ - 3uaE 5.2¢R398/- HR
SBeAHL ATl 3aT HRUAT 3.

IR e HoAid 3 A AR PRI uREk 9 FAR Pt das
feetiss 30 sifactar, 00] = A= Fervkmcdict ulRes 8.9, 8.2, 8.3 a 8.8 3uf™
3UGHE &, §.9 Al R Teties 09-09-2008 TR W] Agdla. d=ndt aRws
8 FAR BREiAae JTRA BRI T8 BIDE ITDHH THHIAREI A
TASUTA ST Acl HACT 3Tl Gog Pigaiiderel HRUEGIE Iaeha It
FUR TH. AR fG@icd 09-09-200§ A §-02-00% A FHEwaa
Aaifegat sneten Fgait daeemesen Jartda et dderm cuH 3 Siga
312 Rz 316.

= IO RN 3,3.9 TRGIGAR 0.2 FIRSA RS, T AT
g et el Ade JERIA AR HEABRAl JURIA FTEE-§ T Hob A
Qs UGuend Ad 3. sNIRE delue Aol FARICHRA A0 THxR
Rl ddel FiRadigir 3ueE 3.R¢R398/- HolR dedEfs i S.

0.A.N0.868/2019



€338/ - tfyEE 3ugH T 3R, dAd bl dds 5.¢Co0l9-§030=191
ue Algeana sfemeE e AR sfuee o @i et daeresee ayet
B, T A GEAD UE FHID §9 T et Aeet Ffdaeht FAR Felict g
JEAa Frgeett det HopR et AR Ua 2 BRICEIRA TEue st 3.

According to the applicant, no recovery could have been effected
pursuant to the impugned order and recovery effected till that point of time
as well as reduction in pension way arbitrary and bad in law.

3. Since the death of the original applicant the application is being
prosecuted by his legal heirs viz wife and two sons.
4. Reply of respondent no.2 is at pp.24 to 29. Respondent no.2 has

relied on G.R. dated 17.12.2013 (Annexure R-1). It states-
3. HeAidial areten ol getiea SRicEges iRl el JvId
A @A B, AR T AR HEUGA {£.09.09.2008 Aot oar AAGIR
Aafega Feen sfiE/wdad Jisn Fgaten Raiem a = #p ww
HRIA 3Ed (THXR UGk UG WEe!), = UG U-35 A d 8d seat
dqE + 3R IS AdenR Figaiidaerl uRowEn Bt S Setan-Ate 3L
TRIEAR 3R Pigriiddeial SRA Pigaitdde 3tel HRwnd it 31, &

rldaTeRes bgs SR 316 dele! Pgaiaas AR, ApR! Adl (FRaiaas)
B 9%¢R wellet B 938 (V) (R&.30.006.2000 FAR Dateht JarN) FAR

WIS BRI BRIAE! =N FREE WIHEHR B0 L.
Aforesaid position was reiterated by G.R. dated 11.10.2014

(Annexure R-2) by stating as under-
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Reti®d 09.09.200§ sk o ER 3RART T ACEHRA HETGE
Aty e eRt/FHaRt Jien Fgaidas aRowERigata dgatits
FAH(D 2 AN FHAID AR 093/0.%.88 /Aq-Y, &aAid 93 Bgast, 2098 =
SHepoTat Reteh TR SoRived Aa 3. wE el i 9 A BB
Al 2093 /4.5.88 /M-8, e 99 BAR, 093 =N uRwEHER! Reten
JAAYHA! HRIAE! A JTR.

5. According to the learned P.O., in the facts and circumstances of the
case the impugned order cannot be faulted.

6. Shri. N.R. Saboo, learned Advocate for the applicant invited attention
to para 6 of reply of respondent no.2 wherein it is averred-

It is pertinent to point out at this juncture that, the
Hon’ble High Court in W.P.No.4212/15 has taken the view
that the pension be revised on basis of the G.R. and such
incentives or other benefits cannot be given to the person till
he is working in the Naxal affected area. The respondent is
relying on the said Judgment of Hon’ble High Court which

squarely covers the case of the respondents.

It was submitted by Advocate Shri N.R.Saboo, that respondent no. 2
did not properly appreciate ratio of the above referred judgment.
7. The applicants have placed on record communication dated
08.07.2022 which states-

IRFd TR ALFFATBR, FAFCHGR HRIC, qAPGR A
TR A FeE TRIEt HEE Al BRI HHWTA et Fit.
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1 IEUIER T TR IFTBA B.€39¢BS.00 bt F.3¢B098.00 FAM!
oA fgaiidasnga fG@tis 39/09/20R Wi TP HRUIA 3TeE 318,

RGR ALFAFAIUE, FFASUE BRICE, AEGR A 33N i

919/02 /20 3R Al tfcHEE aPet Getie 39/09/0 URFH AR
TSI Afsuerd et 303.

8. The judgment dated 09.03.2016 on which the respondents want to

rely lays down the following-
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2.  During arguments learned Government pleader
sought an adjournment to enable her to obtain further
instructions, however, we find that the issue is
concluded in favour of petitioner by judgment of
Hon’ble Apex Court in case of State of Punjab and
others. vrs. Rafiq Masih (2014 (14) Scale 300).

3. 5 principles to be kept in mind while considering
the recovery from an employee are laid down by the
Hon’ble Apex Court there. Here the petitioner, a State
Government employee has reached his age of
superannuation on 28.02.2009. At that time he was
working in Naxal affected area, and therefore getting
special allowance. While working out his last pay for
computation of pension, this special allowance has
been taken into account. Accordingly his pension was
fixed on a higher side and he continued to receive it till
today.

4, The State Government has in the meanwhile
applied its mind to this aspect and found that

allowance paid to such employees could not have been



treated as part of their emoluments, and therefore,
their pension could not have been calculated by
including the special allowance. Accordingly
petitioner has been informed on 10.06.2015, that he
has been paid extra amount towards pension and it
needs to be recovered.

5.  Petitioner has not challenged the correctness or
otherwise of the policy decision. According to the
petitioner, he was not at fault in the matter and as he
is retired, in meagre pension he and his dependents
are managing his household, hence, if recovery is
allowed, it will be cruel.

6. In this connection, the Hon’ble Supreme Court in
the above judgment has considered the issue and we
find that present facts are covered by principle nos.
(ii) and (iii) of the said judgment.

7. Thus, recovery for amount already paid to the
petitioner as part of his pension is not legally open. It
is open to respondents to scale down his pension after
revising his last pay, by deleting the allowances paid
to him, and therefore re-fix his monthly pension and
pay it in future. Hence, with said directions, we quash
and set aside the recovery for amounts paid to the
petitioner in past. Writ Petition is disposed of
accordingly. No costs.

9. In the instant case the contingency at Sr.No.(ii) in the case of Rafiq
Masih (Supra) is at attracted since recovery was initiated after retirement

of the original applicant. In view of the above referred binding precedent
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recovery made in the past is quashed and set aside. This amount shall be
refunded to the applicant. It would be open to the respondents to
appropriately scale down pension in the manner laid down by the Hon’ble
Bombay High Court in the above referred case. The 0.A. is allowed in these

terms with no order as to costs.

(M.A.Lovekar)
Member (])
Dated - 25/08/2022
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[ affirm that the contents of the PDF file order are word to word same

as per original Judgment.

Name of Steno : Raksha Shashikant Mankawde
Court Name : Court of Hon’ble Member (J) .
Judgment signed on : 25/08/2022.

and pronounced on

Uploaded on : 25/08/2022.
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